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JUDICIAL FINDING OF NEED


Rebecca C. (“Rebecca”), by and through her legal guardian Lyle Combs and under-signed counsel, moves this Court to end the practice of indiscriminately handcuffing and shackling her while appearing in the Guilford County Courthouse—District 18 (“Court”) without a judicial finding that she poses a physical threat to herself, others in the courtroom, or a risk of fleeing the courthouse.


Undersigned counsel, on behalf of Rebecca, respectfully requests the Honorable Chief District Court Judge Joseph E. Turner to end the policy and practice of indiscriminately handcuffing and shackling children while appearing in Court. 

INTRODUCTION

1.      Advocates for Children’s Services (“ACS”) is a statewide project of Legal Aid of North Carolina.  ACS provides free legal representation for children who are in need of mental health treatment, education, and foster care/adoption services.  ACS, along with the Greensboro Office of Legal Aid of N.C., has been retained by Lyle Combs, Rebecca’s father, to advocate for Rebecca’s mental health needs. 

     Bennett Hollers, is appointed counsel for Rebecca in delinquency matters.

2. Handcuffing and shackling juveniles without an individualized showing of necessity is contrary to the legislative intent and rehabilitative purposes of the N.C. juvenile justice system, violates state law and the state and federal constitutions.

3. Upon information and belief, the Court requires all detained juveniles to appear in Court in handcuffs and shackles.  This policy is applied to all detained juveniles regardless of the alleged offense(s), age, size, gender, or the likelihood of misbehavior or escape.

4. The policy and practice of handcuffing and shackling children may cause serious psychological and emotional harm, and undermine the Court’s purpose of preventing delinquency and rehabilitating a delinquent child.

5. Handcuffing and shackling children in Court must be reserved for the rare case where the Court makes an individualized judicial determination that an actual risk of danger or flight risk warrants such an extreme measure.

FACTS

6. Rebecca is a 14-year-old child presently residing in a Level IV psychiatric residential treatment facility at John Umstead Hospital (“Umstead”).  Umstead is a North Carolina public mental health 24-hour facility located in Butner, N.C.  

7. Rebecca is diagnosed with bipolar disorder, post-traumatic stress disorder, disruptive behavior disorder, and attention-deficit hyperactivity disorder.

8. Rebecca’s medical records reveal a history of sexual abuse.  Rebecca was sexually abused for the first time at the age of eight.  This sexual abuse continued for three years following the first incident, exacerbating Rebecca’s trauma.  

9. During some of the episodes of sexual abuse, Rebecca’s abuser handcuffed her and sexually assaulted her.  Consequently, whenever Rebecca is handcuffed in Court, she is reminded of her past sexual abuse.   

10. On August 30, 2006, prior to Rebecca’s placement at Umstead, two juvenile 
delinquency petitions were filed.  The petitions charged Rebecca with one count 
of misdemeanor larceny and with one count of felony larceny, respectively.  

11. Rebecca was held in the Guilford County Juvenile Detention Center from August 30, 2006 until October 13, 2006.  

12. On August 31, 2006, September 11, 2006, September 14, 2006, and October 10, 2006, Rebecca, while appearing for a juvenile proceeding in Court, was handcuffed and shackled.

13. On August 31, 2006, Rebecca became very emotional and cried in Court.  Rebecca, handcuffed and shackled, had flashbacks of her past sexual abuse and the trauma following those past episodes of sexual abuse.

14. Though the Court condoned the handcuffing and shackling of Rebecca on the abovementioned dates, the Court did not make a judicial finding of fact or individualized determination that she posed a threat to her safety, the safety of others, or a risk of fleeing the courthouse.

15. Moreover, while in Court on the abovementioned dates, Rebecca felt humiliated because she believed the Court perceived her as a guilty or dangerous violent person.

16. Rebecca’s juvenile delinquency petitions are still pending.  Thus, Rebecca will appear in Court again sometime in the near future.

THE POLICY AND PRACTICE OF SHACKLING ALL DETAINED CHILDREN

17. Upon information and belief, the uniform policy and practice of the Court is to require all detained children to appear in handcuffs and shackles.  The Court makes no individualized judicial determination that mechanical restraints are necessary based on judicial findings that a child is dangerous or poses a risk of fleeing.  Nor does the Court consider the child’s age, size, gender, alleged delinquent act, background, history, or vulnerability to harm from shackling.

18. Children are routinely brought into the Court in handcuffs and shackles.  Children remain shackled before and during juvenile proceedings in front of the public, their peers, and family members.  

19. Prior to coming to Court, and pursuant to the Department of Juvenile Justice and Delinquency Prevention (“DJJDP”) transportation policy, detained children are searched and shackled by members of their respective DJJDP juvenile detention.  This policy ensures that detained children do not bring contraband or weapons to Court.  

20. The Court’s courtrooms are secured by bailiffs and there are many obstacles between a detained child and an exit.  Additionally, the building exits are guarded by armed security guards.

21. Because of the DJJDP’s transportation policy and armed security at the courthouse, detained children are not likely to bring contraband and weapons to court, or flee the courthouse.  Thus, maintaining the policy and practice of indiscriminately handcuffing and shackling children in Court is unnecessary.   

STATUTORY VIOLATION

22. Unlike juveniles, adult criminal defendants are not shackled in court without an individualized determination that they pose a threat to their safety, the safety of others, or a risk of fleeing.

23. Pursuant to N.C. Gen. Stat. §15A-1031, adult criminal defendants can only be shackled in the courtroom “if the trial judge finds the restraint to be reasonably necessary to maintain order, prevent the defendant’s escape, or provide for the safety of persons” in the courtroom.

24. N.C. Gen. Stat. § 7B-2405 states that, in adjudicatory hearings for juveniles, juveniles shall have “[a]ll rights afforded adult offenders except the right to bail, the right of self-representation, [or] the right of trial by jury.”  

25. Thus, N.C. Gen. Stat. § 7B-2405 and N.C. Gen. Stat. § 15A-1031 require trial judges to judicially find that shackling the juvenile is “reasonably necessary to maintain order, prevent the [juvenile’s] escape” or protect others in the courtroom before handcuffing and shackling juvenile defendants in court.  This requirement is not being followed in the Guilford County Courthouse.  

CONSTITUTIONAL VIOLATION

26. The policy and practice of indiscriminately shackling children in court violates the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution and Article 1 § 19 and 23 of the North Carolina Constitution.  It violates their rights to due process of law, interferes with their right to counsel and to participate in the defense of their case.

27. In State v. Tolley, 290 N.C. 349, 365 (N.C. 1979), the N.C. Supreme Court stated that: 

the presumption of innocence requires the indicia of innocence, for ‘regardless of the ultimate outcome, or of the evidence awaiting presentation, every defendant is entitled to be brought before the court with the appearance, dignity, and self-respect of a free and innocent man.’ Eaddy v. People, 115 Colo. 488, 174 P. 2d 717 (1946); accord, Anthony v. State, 521 P. 2d 486 (Alaska 1974). … Accordingly, there has evolved the general rule that a defendant in a criminal case is entitled to appear at trial free from all bonds or shackles except in extraordinary instances. … Thus, the rule against shackling is subject to the exception that the trial judge, in the exercise of his sound discretion, may require the accused to be shackled when such action is necessary to prevent escape, to protect others in the courtroom or to maintain order during trial. 


See also State v. Simpson, 153 N.C. App. 807, 809 (2002).
28. A defendant’s right to appear in court unfettered relates to several judicial principles, such as a defendant’s presumption of innocence, the right to secure a meaningful defense, the right to communicate with counsel, the right to participate in one’s own defense while not confused or embarrassed, and the need to maintain the “courtroom’s formal dignity, which includes the respectful treatment of defendants.” Deck v. Missouri, 544 U.S. 622, 630-631 (2005); U.S. Const. amends. V, VI, VIV; N.C. Const. art. I § 19 and 23.

29. Thus, the policy and practice of shackling detained children absent a judicial determination of need violates the State and Federal Constitutions. 

THE HARM SHACKLING CAUSES JUVENILES

30. Based on the information provided in the attached Exhibits, shackling children in Court can cause them psychological harm, especially to children who have been physically or sexually abused.  Moreover, indiscriminately shackling children in Court may impede the DJJDP’s ability to effectively rehabilitate them, may cause them to mistrust the judicial system, and may cause them to engage in anti-social behavior.

31. Dr. Donald L. Rosenblitt is a licensed psychiatrist currently located in N.C.  Dr. Rosenblitt, for the past 30 years, has practiced Adult and Child Psychoanalysis, and served as a consulting associate in Psychiatry and Behavior Sciences at the Duke University Medical Center.  Since 1988, Dr. Rosenblitt served as the Clinical Director of the Lucy Daniels Center for Early Childhood and Director of the Psychoanalytic Institute of the Carolinas.

32. Many children entering the juvenile justice system have suffered from being shamed and humiliated throughout their lives.  These children react to being shamed and humiliated in different ways.  Dr. Rosenblitt states that:

some children respond to humiliation … by becoming “tough.”  These children protect themselves against the shame and humiliation that they carry inside by pretending that nothing can affect them, becoming unconcerned about the impact of their actions on others (and even, to some degree, on themselves) and unfortunately in the extreme instances, taking out their revenge for the hurts inflicted upon them on those around them. … [M]ost of the children in th[e] [juvenile justice] system share these characteristics of background and response.

(Exhibit 1.)

33. Dr. Rosenblitt further states that:

[p]ublic shackling of children is an inherently humiliating experience for children to endure.  Some children might be humbled by such experience, and avoid criminal action so that they would not have to endure such humiliation again.  These children, however, are usually the ones who don’t enter the juvenile justice system.  The population that has already been pre-selected by virtue of their having entered the juvenile justice system are generally those children who react to humiliation with greater removal from the world of feeling, relationships, and obligation to others and society.  … Any experience of profound humiliation will tear down, not build up these children, and an experience like shackling … in my opinion, is likely to increase the possibility of future misconduct and criminality for this particular population of children.  (See id.)

34. In Dr. Rosenblitt’s opinion, shackling juveniles [in court] is “ … a procedure that undermines and subverts the very goals of the juvenile justice system of rehabilitation of children and protection of the public.”  (See id.)

35. Dr. Marty Beyer is a national consultant on juvenile justice issues, whose area of expertise is the interplay between adolescent development, trauma and features of the rehabilitative experience.  Dr. Beyer assisted the U.S. Department of Justice in investigating juvenile detention facilities, and provides training on adolescent development to juvenile court judges. (Exhibit 2.)

36. Dr. Beyer’s research was cited by the United States Supreme Court in Roper v. Simmons, 543 U.S. 551 (2005), which abolished the death penalty for juveniles.

37. In Dr. Beyer’s opinion, the indiscriminate and routine shackling of detained children in court impairs the development of their identity and morality, and ruptures their trust in authority.  Dr. Beyer contends that a child’s sense of identity is fragile; being chained like a dangerous beast may cause the child to feel like a dangerous beast. (Exhibit 2 at 3-4.)

38. During adolescence, children develop a moral identity.  Children become extremely sensitive to unfairness.  Being shackled in court, prior to trial, in the absence of any need for restraint, makes children doubt that the system presumes them innocent, and that the system aims to help them.  They cannot trust the people who now control their lives.  The apparent conflict between what the adults say and what they do is damaging to this phase of a child’s development.  (See id. at 5-6.)

39. Juvenile defendants are more likely to have been subjected to extreme trauma, including the lost of loved ones, physical and sexual abuse, school failure, and multiple placements in the foster care system.  These children are less likely to have been treated for problems associated with mental health, poverty, school failure, and the lack of positive role models and parental figures in their lives. (See. id. at 6-7.) 

40. Handcuffing and shackling children who have suffered extreme trauma, e.g. physical and sexual abuse, can make them feel powerless and hopeless.  “Any abuse of power by an adult can provoke in a traumatized young person a combination of self-blame and sense of betrayal that can lead to self-destructiveness or aggression.” (See id. at 7.)  

41. “Emotional abuse includes restriction of movement” and corporal punishment by parents of adolescents is a known risk factor for depression, suicide, alcohol abuse, physical abuse of children, and domestic violence.” (See id. at 8.)

42. The Court, in order to protect the mental health of most juvenile defendants, must be cognizant of the research and expert opinions of mental health professionals who contend that indiscriminately shackling children in court may cause severe psychological damage and impede the rehabilitative intentions of the Court and juvenile justice system. (See id.)   

43. Dr. Laura Vanderbeck, a clinical psychologist licensed in North Carolina and Illinois, has worked in the field of mental health since 1977.  Dr. Vanderbeck has worked with the Regional Adolescent program for the Massachusetts Department of Mental Health, served as the Chief Psychologist for the Metropolitan State Hospital in Boston, Massachusetts, worked for the U.S. Department of Health and Human Services, and is currently in independent practice in N.C. (See Exhibit 3 at 1.)  

44. According to Dr. Vanderbeck, handcuffing and shackling children in court humiliates and traumatizes them.  Handcuffing and shackling children in court may actually inhibit the rehabilitative intentions of the juvenile justice system and cause the child or adolescent to “engage[e] in further deviant behavior.” (See id. at 1-2.)

45. In Dr. Vanderbeck’s professional opinion, “the use of physical restraints with children and adolescents should be limited to situations in which the child or adolescent presents a clear threat to self or others.”  (See id.)

46. Similar to Dr. Vanderbeck’s opinion concerning the harm shackling causes children, Professors Bruce Winick and Bernard Perlmutter contend that the indiscriminate shackling of children is anti-therapeutic and “antithetical to the rehabilitative aims of the juvenile justice system.”  (See Exhibit 4 at 2.)

47. Dr. Bruce Winick is a professor of law and psychiatry at the University of Miami.  Dr. Winick is a co-founder of the “school of social inquiry known as ‘therapeutic jurisprudence.’”  “Therapeutic jurisprudence is a study of the ways in which legal rules, procedures, and the roles of legal actors produce therapeutic or anti-therapeutic consequences for those affected by the legal process.”  (See id. at 1-2.)   

48. Since 1996, Professor Bernard Perlmutter has served as an Assistant Professor of Clinical Legal Education and Director of the Children and Youth Law Clinic at the University of Miami School of Law.  

49. Dr. Winick and Professor Perlmutter state in Exhibit 4 that “[i]ndiscriminate shackling brands and stigmatizes juvenile defendants in ways that adversely affect how others regard them, and the manner in which they regard themselves.”  This labeling may cause others to “act [in a manner] toward the branded [child] that confirms the label’s negative attributes”  This may cause the branded and stigmatized child to act in accordance with the negative label.  (See id. at 5-6.)

50. As noted in Dr. Beyer’s affidavit, Dr. Winick and Professor Perlmutter contend that shackling conveys the message to the shackled child that he is a dangerous person guilty of the alleged crime.  They further contend that it conveys this message to the judge, and other court personnel. (See id. at 6.)

51. Indiscriminately shackling children poses the risk of the child internalizing the stigmas they receive and can ultimately damage their self-esteem. (See id. at 7.)

52. Dr. Winick and Professor Perlmutter conclude their affidavit by stating that:

[I]t is our opinion that the Court’s practice of requiring juvenile [defendants] to be held in restraints, shackles and chains for most phases of their appearances in juvenile court, without individualized risk or dangerousness assessments, or consideration of less restrictive or drastic safety precautions, is counter-therapeutic in that it victimizes the juveniles, stigmatizes them, and is psychologically harmful to them.  For … therapeutic jurisprudence and rehabilitative reasons, we believe that [indiscriminate shackling children in Court] must cease. (See id. at 9.)

53. Ms. Debra Ferrell is a licensed clinical social worker employed at Umstead.  Ms. Ferrell is the Psychiatric Residential Treatment Facility Program Coordinator for the adolescent residential program at Umstead.  

54. In a letter dated December 21, 2006, Ms. Ferrell addresses the issue of indiscriminately shackling physically or sexually abused children.  

55. Ms. Ferrell states that “[s]ometimes the child or teen was abused while handcuffed or tied down to a bed.  Use of shackles and handcuffs can and does cause flashbacks[,] feelings and memories of the abuse, causing the youth to react with negative behaviors.” (Exhibit 5.) 

56. Ms. Ferrell further states that indiscriminately shackling children with fragile self-esteems exacerbates their damaged self-esteem.  Ms. Ferrell states “[w]hen mechanical restraints are used without an immediately precipitating event, the message given is that the youth is bad, untrustworthy, a criminal.”  (See id.)  

57. Ms. Ferrell concludes her letter by stating that “the need for mechanical restraints should be decided case-by-case rather than as an across the board procedure for taking young people to court or a hospital.” (See id.)

CONCLUSION


Maintaining a policy and practice of indiscriminately handcuffing and shackling children in court is not in their best interest.  Mental health professionals concur that maintaining a policy and practice of indiscriminately handcuffing and shackling children in court can cause them psychological and emotional harm.  Children, regardless of their status in society, have a right to be protected from being humiliated and psychologically harmed while appearing in judicial courts.  


Children suffering from a mental illness, and abused children are extremely vulnerable to being psychologically harmed if shackled in court.  Thus, the policy and practice of indiscriminately handcuffing and shackling children in Court must cease.  

WHEREFORE, THE MINOR CHILD REBECCA C. REQUESTS THE COURT ORDER THAT:

1. Rebecca not be handcuffed and shackled in Court absent a judicial finding that she poses a threat to herself, the safety of others, or a risk of fleeing the Court.

2. No detained child appearing in the Guilford County Court  be handcuffed or shackled absent a judicial finding that the individual child poses a threat to himself, the safety of others, or a risk of fleeing the Court.  

3. Such other and further relief as  the Court deems just and proper.

IF THE COURT DOES NOT END THE SHACKLING POLICY, THE MINOR CHILD REQUESTS AN EVIDENTIARY HEARING AT WHICH COUNSEL WILL PRESENT EVIDENCE IN SUPPORT OF THIS MOTION.
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