“Freedom is never voluntarily given by the oppressor; it must be demanded
by the oppressed.”

“It may be true that the law cannot make a man love me, but it can stop him
from lynching me, and I think that's pretty important.”

“Our lives begin to end the day we become silent about things that matter.”
“The ultimate measure of a man is not where he stands in moments of
comfort and convenience, but where he stands at times of challenge and

controversy.”

Dr. Matrtin Luther King, Jr.
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The mission of Advocates for Children’s Services (ACS) is to advocate for the

idea that at-risk and/or court-involved children are rights-bearing citizens, who are
entitled to safe, permanent homes and should receive the medical and educational
services currently promised by law. ACS is dedicated to correcting the serious
misconception that children are not independent, rights-bearing citizens, entitled by
existing law to express their opinions in matters.

1)

2)

ACS attorneys primarily engage in two types of activities to achieve this mission:

Direct representation: ACS provides free, high-quality legal representation for
indigent families in special education, school discipline, and Medicaid cases.
Due to ACS’ small staff size and resources, it must take a limited number of
cases and it focuses on cases that have the potential to create long-term change
through appellate litigation.

Community education: ACS conducts “Know Your Rights” workshops for
students and parents, as well as advocacy workshops for community service
providers. Additionally, ACS produces publications, educates policy makers
about issues affecting children, and works to bring attention to children’s issues
through the media.

ACS is a statewide project of Legal Aid of North Carolina, Inc. ACS is housed in

the same office as Durham Legal Aid. For more information, call 919-226-0052 or go to
www.legalaidnc.org/acs.
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Wake County school administrators have a lot of power to suspend students.

They can suspend any student who violates the policies in the Code of Student
Conduct. Last school year (2008-2009), the Wake County Public School System
(WCPSS) handed down 20,651 short-term suspensions. Moreover, each year, the
WCPSS long-term suspends over 1,000 students. Last school year, 1,015 students
were long-term suspended, the most of any county in North Carolina—769 more than
the county with the second most (Hoke County) and 975 more than Charlotte-
Mecklenburg County, which is approximately the same size as the WCPSS. The
WCPSS’ high numbers of suspensions do not even include all of the students who are
sent to alternative schools.

1)

2)

3)

4)

5)
6)

Parents and advocates must work to protect students ' rights because:

There are only a handful of lawyers who handle school suspension cases for free
in Wake County. If parents and advocates do not fill in the gaps and stand up for
students, no one will.

The suspension process favors schools. Schools have almost unlimited
discretion to suspend, an experienced staff, a law firm, and the help of school
resource officers (police officers working in schools). An active, knowledgeable
parent and/or advocate helps level the playing field for students.

Children learn valuable lessons when parents or advocates stick up for them in
the suspension process. They discover that someone truly cares about their
welfare and they internalize the value of fair treatment.

A long-term suspension in the WCPSS means that the student will be out of
school for the rest of the school year (unlike most other districts where long-term
suspension means more than ten days). This means that long-term suspensions
in the WCPSS could last well over 100 days.

Less than 25% of recommendations for long-term suspension are ever appealed.
The consequences of suspension from school are devastating for youth and their
communities. Studies show that the consequences include:

a. increasing the possibility of delinquency by providing a youth with little
parental supervision and more opportunities to socialize with deviant
peers;

b. creating feelings of alienation, failure, and isolation that lead to
unemployment, gangs, crime, suicidal ideation, and substance abuse;

c. increasing likelihood of behavior that is harmful to the safety of families
and communities (e.g., physical fights, possessing a weapon, drug use);

d. intensifying conflicts with adults;

e. creating a self-fulfilling belief that a student is incapable of abiding by
schools’ social and behavioral codes;

f. decreasing motivation to learn;

g. worsening academic performance (including failing grades and retention);
and

h. leading to a greater likelihood of dropping out.



We hope this guide will be a useful tool to empower parents and advocates to
fight for students’ rights. However, please note that the suspension process can be
very complicated, the stakes are high, and the school almost always knows more and
has more resources available than students and their parents. Also note that laws and
policies sometimes change; therefore, there is no guarantee that everything in this
guide is totally up-to-date. If you need help, please do not hesitate to contact
Advocates for Children’s Services, another legal professional, or a trained advocate.
(See page 57 for a list of legal resources in Wake County.)

Thank you, parents and advocates, for standing up for students in Wake
County!



Short-term suspensions are suspensions “for a period of ten days or less.”
Students who are short-term suspended have a right to:

1) Notice of what he/she is accused of doing and what evidence the school has.
This notice does not have to be written. Notice to the parent may be given by
telephone, fax, email, or any other way that will likely reach the parent.

2) An opportunity to explain his/her version of the facts before the suspension
starts. This opportunity can be as simple as a brief conversation between the
principal and the student.

3) The opportunity to take textbooks home during the suspension.

4) The opportunity to request homework assignments during the suspension.

5) The opportunity to take any quarterly, semester, or grading period examinations
missed during the suspension period.

Students cannot appeal short-term suspensions. However, they can file a
grievance. (See pages 17-18 for more information about grievances.) Also, if you
suspect that your student may have a disability, you can request that the school
evaluate the student for special education services. (See page 44 for a sample letter to
request an evaluation.)






A long-term suspension in the WCPSS means that the student cannot go back to
his/her school for the rest of the school year. In most other districts, a long-term
suspension just means a suspension of more than ten school days.

Incident

Every long-term suspension starts with an alleged violation of one or more school
rules by a student. Some of the things students can be long-term suspended for are:

- Having matches, a lighter, or lighter fluid

- Bringing a weapon to school

- Having or using any tobacco product

- Doing something that is indecent, too
affectionate, or sexual

- Stealing, trying to steal, or having stolen
property

- Making threats

- Setting off, trying to set off, or helping
someone else set off a false fire alarm

- Attempting to extort (getting by force or
intimidation) money, personal property,
or personal services

- Messing with or damaging a fire alarm,
smoke detector, or fire extinguisher

- Making a false bomb threat

- Gambling

- Fighting or being physically aggressive

- Having inappropriate literature or

drawings

- Disturbing class or other school activity
- Cursing or using vulgar, profane, or

obscene language

- Damaging or trying to damage school

property

- Hazing
- Having, selling, trying to sell, or being

under the influence of drugs or alcohol

- Intimidating, bullying, repeatedly teasing

or taunting, or using offensive or
degrading language

- Being in any protest, march, picket, sit-

in, boycott, walkout, or other activity to
cause a disruption

- Being part of gang activity
- Committing an act of terror

Go to this link to learn more about school rules by reading the full Board of
Education Policy: http://www.wcpss.net/policy-files/series/6000-series.html.

Short-Term Suspension

If the principal wants to long-term suspend the student, he/she will start by giving
the student a ten-day short-term suspension with a “recommendation for long-term
suspension.” The principal has to call the student’s parent to tell him/her about the
suspension. The principal might also call the parent to come pick up the student. If the
principal cannot get in touch with the parent, the student has to stay at school until the

end of the school day.

Notice of Suspension

The principal has to send the student’s parent a letter to tell him/her:



What rule or rules the student is accused of violating;

A summary of what happened;

That the parent and student have a right to appeal the suspension; and
How the parent and student can appeal the suspension.

Filing for a School-Based Hearing

To appeal the suspension, the parent has to give the school an appeal form

(called a “Request for School-Based Hearing”) within four school days after getting the
notice of the suspension from the principal. (See page 27 for a sample form.) The
school or the “Office of Student Due Process” will send the parent a letter to tell him/her
the date and time of the appeal hearing.

Tips:

Never check the box that says “My child and | admit that s/he is guilty.” Always
check the box that says “My child and | contend that s/he is not guilty.” If you do
not, your student could be more likely to lose his/her appeal. Make the school
prove its case.

List teachers in the box that says “Name a teacher that you and your child would
like to have as a member of the school-hearing panel...” You want a teacher on
the panel who likes like the student and who is likely to be kind to the student.
However, the teacher cannot be someone who was involved in the alleged
incident.

Ask the student if there are any other people (students or school staff) who saw
what happened and could support the student’s version of what happened. List
those students next to the numbers under where it says “List any witness(es)*
the student/parent will call during the school-based hearing...”

Make a copy of the appeal form before you submit it. If you do not have access
to a copy machine, ask the school to give you a photocopy of the appeal form.
Save the copy for your records.

If no one contacts you about the appeal within three day after you submit the
form, call the student’s school and the “Office of Student Due Process” at 919-
850-1765.

If you miss the deadline for submitting the appeal form (four school days), still
submit the form. There is a good chance you will still get a hearing.

School-Based Hearing

The first appeal of the suspension happens at the student’s school. The school

should do everything possible to have the school-based hearing during the ten-day
short-term suspension.

At the hearing, a panel of three school staff members should decide two things:

1) whether the student did what the school said he/she did; and
2) whether the punishment is appropriate.



The student can choose one member of the panel by listing that person on the
appeal form. The principal picks the other two staff members. Staff who had direct
contact with the student’s alleged misconduct, or who will probably give testimony to the
panel, cannot be on the panel.

The principal and/or assistant principal will be at the school-based hearing. The
principal or assistant principal is like the prosecutor in a criminal case. A “Student Due
Process Hearing Officer” will also be at the hearing, and he/she will run the hearing.
The hearing officer is like a judge. The student and his/her parent should also be at the
hearing.

The hearing will be recorded by the hearing officer. Each side—the student and
the principal—has up to one hour to present their cases. The hearing will probably
happen in this order:

1) Everyone will introduce themselves.
2) The hearing officer will talk about why everyone is there.
3) The hearing officer will talk about how the hearing will happen.
4) The hearing officer will ask the panelists some questions.
5) The hearing officer will read the charges against the students and the description
of what happened.
6) The hearing officer will ask the student whether s/he admits or denies guilt.
7) The principal will present evidence, including witnesses
a. The student can ask questions of the principal’'s witnesses.
b. The panelists can ask questions of the principal’s withesses.
8) The student’s side will present evidence.
a. The principal can ask questions of the student’s side’s withesses.
b. The panelists can ask questions of the student’s side’s withesses.
9) The principal will make a “position statement.” Usually the principal will talk
about how the student is guilty and the punishment is appropriate.
a. The panelists can ask questions of the principal.
10)The student’s side will make a “position statement.” Usually this is a good
chance for you to summarize why the school’s evidence is weak and why the
punishment is too harsh.
a. The panelists can ask questions of the student.
11)The student’s side will present character witnesses to talk about how he/she is a
good person and why he/she should be in school.
12)The student’s side will make a closing statement.
13)The principal will make a closing statement.
14)The hearing officer will read the policies the student is alleged to have violated.
15)The hearing officer will talk to the student about the right to appeal to the
Superintendent.
16)The hearing officer will ask the parent for contact information.
17)Everyone will leave.
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At the hearing, the student has a right to:

Have the hearing recorded;

Look at the evidence the school has;

Tell or give evidence to the panel (including calling witnesses);
Ask the school’s witnesses questions (cross-examination); and
Have a lawyer or other advocate.

The panel of teachers will meet alone after the hearing to decide if there is

“substantial evidence” that the student violated the policies. The decision is made by a
majority vote—at least two teachers have to vote yes to find the student did what the
principal said he/she did. If the panel decides that the student violated the policies, it
should suggest to the principal a punishment. The panel's opinion will be given to the
principal in writing after the hearing. (See page 28 for an example of the form the panel
fills out.) The principal will tell the hearing officer his/her final decision. Then, the
hearing officer will call the student’s parent to tell him/her about the final decision.

Tips:

Do not let the student admit guilt. Tell the student to say “deny,” or say it for
him/her, when the hearing officer asks him/her whether he/she admits or denies
guilt. This will make the school meet its burden of proof. It will also avoid
possible problems later if the case gets to court.
Dress nicely and tell the student to dress nicely.
Do not show anger, disrespect, or sarcasm. The school-based hearing can be
very frustrating; however, being rude in front of the panelists will only hurt the
student’s chances of winning.
Get to the hearing fifteen minutes early.
Object if you think the school is violating the student’s rights.
o Example: The school reads statements made by other students or tells
what another student said (i.e., presents hearsay evidence).
This violates your student’s rights to cross-examine witnesses
against him or her.
o Example: The school introduces evidence that you have never seen, even
though you requested to see the school’s evidence before the hearing.
This violates your student’s rights to examine the evidence against
him/her.
Object if irrelevant or especially harmful information is being considered.
o0 Examples: prior suspensions, rumors, grades, etc.

Preparing for the School-Based Hearing

Below are the steps you should take to prepare for the school-based hearing:

11



1) First steps
a. Advocates who do not already know the family well should interview the

parent and child. (See pages 29-31 for a list of questions to ask during
the interview.) Take detailed notes during the interview.

Write a letter to the school to request the student’s records. (See page 32
for a sample letter.) Keep a copy of the letter for your records. The
student and his/her parent have a right to review the student’s education
records before the hearing. However, in order for an advocate to get the
student’s education records, the advocate has to give the school an
authorization signed by the student’s parent. (See page 33 for a sample
authorization form.)

Carefully review the student’s records. Note whether the student has a
disability. (See page 19 for more information about special protections for
students with disabilities.) Also, note positive things the student has done
that will help you argue that he/she should not be punished so harshly.
(See page 38 for a list of “disposition” arguments.)

Read the provisions of the code of conduct that the student is accused of
violating. Go to this link to read the full Board of Education Policy:
http://www.wcpss.net/policy-files/series/6000-series.html. You can also
request a copy of the Board Policy from the school and the Office of
Student Due Process. Note whether the student has or has not violated
each part of each rule.

Remind the student not to talk to anyone about the incident. Anything
he/she says can be used against him/her in the suspension appeal or in
court.

Make sure the student understands that he/she is not allowed to be at
school or any school-related activities during the suspension and could be
charged with trespassing if he/she goes back on campus or to an off-
campus event without clear permission.

2) Prepare for the principal’s presentation.

a.

If there is physical evidence (like video tapes, photographs, drawings) or

written reports (like police reports or school incident reports), you should

ask for copies before the hearing and review them.

Talk to the student about and think about what the school’s witnesses will
probably say and write out questions beforehand to ask those witnesses.
In other words, prepare your cross-examination questions. (See page 37
for cross-examination tips.)

3) Prepare the student’s presentation of information.

a.

Gather witnesses, documents, or other evidence that will help prove the
student did not do what he or she is accused of doing, if there is a case to
be made that the student did not commit the violation(s).

If the student wants to call another student as a witness, the student
witness has to have written permission from his/her parent. (See pages
34-35 for a sample letters to witnesses.) (See page 36 for a sample
permission slip.)

12



c. Gather evidence that may convince the panel that they should not
recommend such a harsh punishment. (See page 38 for a list of
“disposition” arguments.)

d. Prepare your direct examination questions and practice the questions with
your witnesses.

4) Prepare the student’s position statement.

a. Write your position statement before the hearing.

b. Remind the panelists that they can recommend to the principal a
punishment that is not long-term suspension.

a. Tell the panelists about alternatives to suspension that they can
recommend. (See page 39 for a list of alternatives to long-term
suspension.)

b. Tell the panelists about the consequences of long-term suspension.
(See page 40 for a list of consequences of suspension.)

c. Find out what punishment was given to the other students involved in the
incident. Compare the punishment to what your student was given. If
your student is being harshly without a good reason, tell the panel.

5) Prepare the student’s character witnesses.

a. Character witnesses, like the student’'s mentor, religious leader, therapist,
or coach, can talk about: 1) why the school should not punish the student
so harshly; and 2) how the student is a good kid who deserves a second
chance. (See page 38 for possible arguments the character witness can
make.)

b. Tell the character witnesses that they should talk about:

I. Who they are;

ii. How they know the student;

lii. What type of person the student is; and

iv. Why the school should let the student return to school.

c. Ask people who know the student well (such as a pastor, neighbor,
mentor, coach, family friend, or psychologist) to come to the hearing and
say good things about the student. If they cannot come, have them write
out and sign a statement saying those things. Then give the statement to
the panel at the hearing. Make sure to bring extra copies of the
statements to give to the Hearing Officer and the principal.

6) Prepare the student’s closing statement.

a. Write your closing statement before the hearing.

b. Decide whether the student should write a letter or statement to the
panelists expressing regret about the situation and asking for another
chance.

a. Note that by doing this students could give up the right to make
certain due process claims. This strategy should generally only be
used when the school has more than enough evidence to support
the charge(s), such as a video tape or written confession.

b. Have the student practice his/her statement.

c. Some possible themes include:

i. “I'm sorry.”

13



ii. “lI didn’t understand that this was against the rules.”
iii. “l have learned a very important lesson.”
iv. “I’'m ready to return to school and follow the rules.”
v. “Since getting suspended, | have done positive things, such
as...”
vi. “l want to return to school because...”
c. Suggest alternatives to a long-term suspension that are appropriate in the
situation. (See page 39 for a list of alternatives).

Principal’'s Decision

The principal should think about the panel's suggestion and then decide whether
to recommend that the Superintendent long-term suspend the student. The principal
will tell someone at Office of Student Due Process his/her decision. Then someone
from the Office of Student Due Process will call the parent and tell him/her the
principal’s decision.

Filing for an Appeal to the Superintendent

The student can appeal the principal’s decision to the Superintendent. To appeal
to the Superintendent, you have to submit the appeal form to the Office of Student Due
Process within three school days after the parent receives the principal’s decision.
(See page 41 for a sample form to appeal to the Superintendent.)

Tips:
- Ask the Office of Student Due Process for a copy of the recording of the school-

based appeal hearing. Listen to the recording of the hearing and note any

violations of the student’s rights in the appeal. (See pages 55-56 for a list of

students’ rights.)

If you need more space than the amount provided on the appeal form, attach

more pages to the form.

Keep a copy of the appeal form for your records.

Superintendent’s Decision

The Superintendent will assign a committee to review the suspension. Then, the
Superintendent will make his decision within seven school days after he gets the appeal
letter. The Superintendent will notify the parent of the decision by sending him/her a
letter.

Filing an Appeal to the Board of Education

If the parent is not satisfied with the Superintendent’s decision, he/she can
appeal the decision to the Wake County Board of Education. To appeal, submit an
appeal form to the Office of Student Due Process. (See page 42 for a sample appeal

14



form.) The form has to be sent to the Office of Student Due Process within five school
days after the parent gets the written decision from the Superintendent.

Tips:
If you need more space than the amount provided on the appeal form, attach
more pages to the form.
Keep a copy of the form for your records.

School Board Hearing

A hearing in front of the Board should take place within ten days after you
appeal. These people will be at the hearing:

A panel of members of the Board of Education;

An Office of Student Due Process Hearing Officer;

An Area Assistant Superintendent;

One or more principals from the student’s school;

The student;

The student’s parent(s);

The student’s advocate (when he/she has one);

The student’s lawyer (when he/she has one);

The school’s lawyer (if the student has a lawyer); and

A special education representative (when one is needed).

The hearing will happen something like this:

1) Everyone will introduce themselves.
2) The hearing officer will talk about why everyone is there.
3) The hearing officer will talk about how the hearing will happen.
4) The student’s side will present its case.
a. The student’s side has ten minutes to present.
b. The panelists can ask questions.
5) The school will present its case.
a. The school’s side has ten minutes to present.
b. The panelists can ask questions.
6) The panelists can ask final questions.

The Board will make a decision within ten school days after it gets the appeal
form. The Board will send the student and parent its decision within five school days
after it makes its decision.

Tips:
Ask for more time to present your case, if you need it.
During your time to present, summarize your best arguments about:
0 Why the student did not do what the school says he/she did.
Include problems with the school’s evidence.

15



The Board has the power to issue subpoenas for the attendance of
witnesses at Board hearings. In other words, the Board can make
withesses come to the hearing. So, if you want to call a witness but
you are worried that the witness will refuse to come, you can ask
the Board to issue a subpoena. (See page 43 for a subpoena
request.)
0 Why the student should not be punished so harshly.
Tell about why the student is a good kid. (See page 38 for a list of
suggested arguments and strategies.)
Call one or two character witnesses to testify about the
student.
Ask for an alternative to suspension. (See page 39 for a list of
alternatives to suspension.)
Dress nicely and tell the student to dress nicely.
Do not show anger, disrespect, or sarcasm. The Board hearing can be very
frustrating; however, being rude in front of the panelists will only hurt the
student’s chances of winning.
Get to the hearing fifteen minutes early.
Consider having the student make a statement. See the section above about
(pages 13-14) preparing for the school-based hearing for more considerations
about the student’s statement.

Filing for Appeal to Superior Court

The parent and student have a right to appeal the Board’s decision to the
Superior Court. At this point in the appeal process, you should try to get a lawyer for
the student. (See page 57 for a list of free legal services.)
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In addition to appealing the suspension if a student’s rights were violated,
parents can also file a formal grievance. A formal grievance is a written statement
about what the school or school employee did and why the parent thinks that action
violated Board policy, some law, or a student’s rights. Grievances must be in writing—
calling the principal is not enough. Grievances also have to be filed within thirty
calendar days after the act or situation that led to the grievance.

If you think the school or an employee of the school has done something that
violates a law or policy, you should follow these steps:

1) Request a conference with the principal.

Make a written request for a conference with the principal to discuss the
grievance and seek a resolution. In the request, you have to write:

why you are filing the grievance;
the specific policy, rule, or law you think the school violated; and
what you want to happen (i.e., the “resolution”).

The principal has to have a conference with the parent within five school days
after he/she gets your request. Then, within five school days after the conference, the
principal has to send the parent a letter that states his/her decision or position on the
issue.

2) Appeal to the Superintendent.

If you are not happy with the principal’s decision, you can appeal the decision to
the Superintendent. The appeal has to be in writing and made within five school days
after you receive the principal’s written response to the conference. The
Superintendent has to review the grievance within five school days after he gets your
appeal. If the Superintendent decides that more time is needed to investigate the
situation, the grievance may be put on hold for fifteen more days. The Superintendent
has to send you a written response within ten school days after the investigation.

3) Appeal to the Board of Education.

If you are not happy with the Superintendent’s decision, you can appeal the
decision to the Board of Education. The appeal has to be in writing and made within ten
school days after you receive the decision from the Superintendent. There will not be a
meeting or hearing in front of the Board; the Board only considers what is in your letter.
The Board can affirm, reverse, or modify the decision of the Superintendent. The Board
has to send you a written decision within thirty days after it receives your letter.

17



Tips:

Write specific details about the incident, including as much evidence of
wrongdoing as you have.

If there is a number for the policy, rule, or law the school violated, include the
number in your grievance.

Make a copy of the completed grievance and keep it for your records.
(See page 45 for a form to use to file a grievance.)

18
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A student facing more than a total of ten days of short-term suspensions in one
year or a long-term suspension gets extra protections if:

the student has been referred for a special education evaluation;

the student has a diagnosed disability that his/her school knows is negatively
impacting his/her education;

the student has an individualized education program (IEP); or

the school should have known that the student has a disability (see the section
below called “Protections for Students with a Disability Who Are Not Yet
Identified as Eligible for Special Education Services”).

The special protections include:

1) Manifestation Determination Review (MDR)

Before a student with a disability can be suspended for more than ten days there
has to be a manifestation determination review (MDR) meeting. The people who will be
at the MDR are staff from the school and the parent (sometimes called the “IEP Team”),
and sometimes the student, the attorney or advocate, and special education
specialists. After everyone introduces themselves, the people at the MDR will review
the relevant information in the student’s file, including the student’s IEP, any teacher
observations, and any relevant information given by the parent. Then the people at the
meeting will talk about the purpose of the MDR. The purpose of the MDR is to decide
two questions:

a) Were the student’s actions caused by or closely related to his/her disability?; or
b) Were the student’s actions caused by the school failing to follow the student’s
IEP?

The people at the meeting vote to decide the answers to the above questions. If
the majority of people vote that the answer to either of the two questions above is yes,
the student cannot be suspended for more than ten days and gets to return to school.
(Note: Even if the answers to either or both of the above questions is yes, a student can
be removed from school for forty-five days, if the student brought drugs or a weapon to
school or caused serious bodily injury.) If the answer to both of the two questions
above is no, the student can be suspended for more than ten days.

Tips on Preparing for the MDR:
Review the student’s educational and behavioral records before the MDR.
o Pay close attention to past psychological evaluations. Look for past
incidents that are similar or past MDR decisions that could help your
argument.
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Other

2)

0 Review the IEP. Does the IEP identify behavioral issues? Is there a
section that discusses whether the disability affects behavior? Was the
recent misconduct similar to behavior problems discussed in the IEP?
What does the IEP say the school will do for the student? Has the school
done that? Would that service have helped prevent the student’s
misconduct? Did the student get a reevaluation within the last three
years?

o If the student has a behavior intervention plan (described in #2 below),
read it and decide if the school did what it was supposed to do. The
behavior intervention plan is part of the IEP.

Know how the student’s disability manifests itself. Search medical resources on
the internet or at a library to learn about the child's disability. A good reference
for disabilities like ADHD and Oppositional Defiant Disorder (ODD) is the
Diagnostic and Statistical Manual of Mental Disorders (also call the DSM IV) ,
which you should be able to find at most public libraries. (See pages 46-47 for a
list of common behavioral disabilities and how they manifest themselves.)
Speak with the student’s doctor, therapist, or mental health professional to
understand how the disability specifically affects him/her. Try to have a
professional available to testify in person, via phone, or at the very least, to
submit a letter for the MDR meeting.

Tips:

Speak up at the meeting. If you think the student’s actions were a manifestation
of his/her disability, say so and explain why you think so.

If you do not agree with the final decision—if you thought the student’s behavior
was a manifestation of his/her disability—write that you disagree on the signature
page of the MDR forms.

Functional Behavioral Assessment (FBA)

If it is decided that the student’s actions were a manifestation of his/her disability

or the actions were a result of the school’s failure to implement the IEP, the IEP Team
has to do a functional behavioral assessment (FBA) (unless the school did a FBA
before the student’'s misbehavior that led to the suspension of more than ten days). A
FBA is the process of figuring out the causes of the student’s misbehavior and what
works to correct the student’s misbehavior. An exceptional child specialist at the school
will do the FBA. Some of the things that might happen during the FBA are interviews of
the student and the parent, observations of the student, collecting data about the
student’s behavior, and a review of the student’s records.

3)

Behavior Intervention Plan (BIP)

After the FBA is finished, the IEP Team has to make a behavior intervention plan

(BIP) (unless the school did a BIP before the student’s misbehavior that led to the
suspension of more than ten days, in which case the Team just has to review the BIP
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and change it if necessary). A BIP is a plan to reduce the student’s misbehavior. A BIP
will include:

things the student can do that will improve his/her behavior;

things the student’s teachers and the school’s other staff can do to improve the
student’s behavior;

the steps that will be taken when misbehavior happens; and

the consequences for misbehavior.

4) Free Appropriate Public Education (FAPE)

If a student with a disability is suspended for more than ten days, the child has to
continue getting a free appropriate public education (FAPE). This means that the
school has to give the student free educational services so that the student can:

participate in the general education curriculum (i.e., keep up with his/her school
work in all of his/her classes); and
work on meeting the goals in his/her IEP.

Most students with a disability who are suspended for more than ten days are
given two to five hours of home/hospital services (sometimes called “homebound
instruction”) per week. Home/hospital services usually means that a teacher will meet
with the student twice a week, either at the student’s home, at a public library, or
another location. The person teaching the student must be a qualified teacher.

If the student is not getting a FAPE—for example, if you do not think two to five
hours of home/hospital services are enough—there are steps you can take to correct
the violation. (See pages 24-26 for a description of options.)

Protections for Students with a Disability Who are not Yet Identified as Eligible for
Special Education Services

The parent may use any of the protections described above if:

1) the student is being suspended for more than ten days

2) the student has not been determined eligible for special education services; and

3) the school knew before the student’s misbehavior that the student was or might
be a student with a disability.

The school has knowledge that the student was or might be a child with a
disability, if before the misbehavior:

The parent expressed concern in writing to the student’s teachers or
administrators that the student is in need of special education services;

The parent requested an evaluation for special education services (See page 44
for a sample request for an evaluation.);
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The student’s teacher, or other school personnel, expressed specific concerns
about a pattern of behavior by the student directly to the Exceptional Child
Director or other supervisory personnel at the school; or

The student’s behavior and academic performance, before the misbehavior that
led to the suspension, clearly established a need for special education services.

A school does not have such knowledge if:

The parent has not allowed an evaluation of the student or refused special
education services;

The student has been evaluated and determined not to be a child with a
disability; or
The parent withdrew consent for special education services.
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If the student has a disability and his/her rights, as described on pages 20-23,
were been violated, there are three main things that can be done.

1) Mediation

Mediation is an informal meeting of the parent and the school led by a qualified,
neutral third party mediator. Mediation services are offered for free by the North
Carolina Department of Public Instruction (DPI). The process is voluntary—you and the
school can choose whether or not to participate. The process will not prevent you from
pursuing one or both of the other options described below in #2 and #3. Mediation is
conducted by a qualified and impartial mediator. The mediator helps the parents and
school resolve disagreements about the child’s identification, evaluation, program, or
placement.

If the parent and the school settle a dispute through the mediation process, both
parties have to enter into a legally binding agreement that:

States the resolution;

States that all discussions that happened during the mediation process will stay
confidential and cannot be used as evidence later in court or for a due process

petition (see #3 below for more information about due process petitions); and

Is signed by both the parent and a representative of the school with the proper

authority.

A written, signed mediation agreement is enforceable in court or through a state
complaint investigation (see #2 below for more information about state complaints).

More information about mediation is at: http://www.ncpublicschools.org/ec/
policy/dispute/mediation/.

2) State Complaint

A state complaint is a written statement that says a school or school district is not
following special education laws and regulations. The point of the complaint is to ask
that the North Carolina Department of Public Instruction (DPI)-Exceptional Children
(EC) Division investigate how the school or school district is violating the law. Anyone
can file a complaint—not just the parent.

a. The Complaint
The complaint generally has to include:
A statement that the school violated a law or regulation;

A description of the problem (i.e., how the school violated the laws or regulation);
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The signature and contact information for the person who filed the complaint;
The name of the student;

The address of the student;

The name of the school the student attends; and

A solution to the problem.

The complaint must be filed within one calendar year after the student with a

disability’s rights were violated. A copy of the complaint must be sent to the
Superintendent. (See page 54 for a copy of a complaint form.)

Here is the contact information for the DPI-EC Division:

Physical address Department of Public Instruction

301 N. Wilmington Street
6th Floor
Raleigh, NC 27601

Mailing address Department of Public Instruction

6356 Mail Service Center
Raleigh, NC 27699

Phone number (919) 807-3969
Fax number (919) 807-3243

Tips:

Attach copies of any evidence you have that shows that the school violated one
or more laws or regulations.

Keep a copy of the complaint for your records.
Contact the DPI-EC Division before mailing the complaint if you need help filling

out the form.

b. The School’s Response to the Petition

Within twenty calendar days after a complaint is filed, the DPI-EC Division will:
Give you the chance to give them more information, either orally or in writing,
about what you said in the complaint; and

Provide the school or the school district with the chance to respond to the
complaint, including, a proposal to resolve the complaint and an opportunity for a
parent who has filed a complaint and the agency agree to voluntarily engage in
mediation.

C. The DPI-EC Division’s Decision

Within sixty calendar days after the complaint is filed, the DPI-EC Division will:

Decide whether the school or school district violated a law or regulation;
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Do an independent on-site investigation, if the investigator decides that an
investigation is necessary; and

Send you a written decision that addresses each allegation in the complaint,
contains findings of fact, conclusions, and the reasons for its decisions.

3) Due Process Petition

If mediation and/or a complaint have not worked, you can also file a due process
petition. A due process petition is a form that is filed with the Office of Administrative
Hearings (OAH). (See sample petition forms on page 48-53.) The OAH is separate
from the school district. It is a court where judges decide disagreements between the
parent/student and the school district. The disagreements usually have to be about:

The evaluation and identification of student as a student with a disability needing
special education services;

What kind and how much of the special education services the student needs;
The educational placement of the student in special education services;

Whether the student has been denied a free appropriate public education (FAPE)
(See page 22 to read about the FAPE requirement.)

The manifestation determination review (MDR) decision (See pages 21-22 to
read about MDR decisions.)

Generally, after you file the petition, the school district has to respond. Then,
usually there has to be a meeting with the school district to try to resolve the issue. If
you cannot resolve the issue, then there could be a hearing in front of an “Administrative
Law Judge.” The hearing is very similar to a trial in court, but without a jury.

You are strongly encouraged to find a lawyer, if possible, who can help you with
the process in the OAH. That is because the school will be represented by an attorney,
the Judge will not give you legal advice, and the preparation and process is
complicated. Preparing for the hearing can involve “legal” things like motions,
discovery, exhibits, subpoenas, depositions, and interrogatories. Therefore, this guide
does not include detailed information about handling an OAH petition on your own.

For more information, you can visit the “frequently asked questions” section of
the OAH website at http://www.oah.state.nc.us/hearings/faq.html#25.
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r WAKE COUNTY Req.uest for School-Based Hear.ing
PUBLIC SCHOOL SYSTEM Appeal of Recommendation for Long-Term Suspension

Complete and return this form to the principal at your child's school within four (4) school days.

- Student ‘ ‘ School
=

& Parent(s) or Guardian(s) ‘ ID#
o

§ | Address ‘

- Primary Phone # Cell #

I/We wish to appeal the school’s administration suspension recommendation to the superintendent regarding the
student named above. The student is not considered trespassing while attending the school-based hearing.

Check ONE: | [INot Guilty L Guilty, but do not think long-term suspension is the appropriate punishment

Parent’s have the right to review the student’s educational records prior to the hearing by scheduling an
appointment with the school. To the extent required by law, during the hearing the student will have the
opportunity to examine and present evidence, to confront/cross-examine witnesses supporting the charge, and to
call witnesses to verify the student’s version of the incident.

» List any witness(es)* the student/parent will call during the school-based hearing.

*For the purpose of this hearing process: A witness is a person called to testify regarding information directly
relevant to the incident resulting in a suspension recommendation.

fb It is the student’s responsibility to assure 1)
his/her witnesses are available.
»  Ifthe witness is a student, he/she must 2)
provide written permission from his/her
\_ parents to appear during the hearing. 3)

Name a teacher that you and your child would like to have as member of the school-hearing panel. Name an
alternate teacher in case the first is unable to serve. *If neither can serve the school will notify you for an

additional alternate request.

D We do not have a teacher choice and allow the school to choose a teacher for the hearing panel.

(First Choice) ‘ (Alternate Choice)

You are permitted to retain an attorney or advocate to represent the student during the hearing process.
The principal must be notified no later than three (3) school days prior to the hearing if an attorney or advocate will be

present for the school-based hearing.

Attorney/Advocate (circle one) Phone Number

Parent/Guardian Signature Date
Student Signature Date
NOTE: The student is not considered trespassing while attending the school-based hearing.
o Administrator Presenting Received form on / /
w
= | Processed or referred this school year for Student Support Team (SST) or Special Education: [dYes [INo
8 Is a translator needed for the parent/student? # of school wit
"S [INo [ Yes, what language: OF SO witnesses
@ Faxed to SDP on / / ‘ Notified Parent of date/time of hearing on / /
Hearing date/time provided to ‘ Notified on / /
Ay o .
a S Schedule / / (@ Officer / / @ Officer
/ / (@ Officer / / @; Officer
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Questions for the Parent

1) Start with broad and general questions like “So, can you tell me about what's
going on?” This will help you gauge what the parent believes is important and
what he or she is concerned about.

2) General background

a.
b.
C.
d.
e.

What is your student’s name?

What is your student’s age?

What school does your student attend?

In what grade is your student?

Which schools has the student attended in the past five years?

3) Background about the suspension

a.
b. What was the date of the incident?

c. What was the date the student started his/her suspension?
d.
e
f.

Q

What is your understanding of what happened?

When did you find out about the suspension?

. How did you find out about the suspension (phone, email, letter)?

Do you have a piece of paper with the notice of suspension? If so, may |
see it?

Is this the only version of the notice you received or have there been any
updates?

What specific policies does it allege your child violated? What reason
does it give for the suspension?

How many days is the suspension?

What is the date when your child may return to school?

Is there a recommendation for a long-term suspension?

Did your child admit to any school personnel that he or she did the
behavior?

. Did your child write a statement?

Has your child admitted to you that he or she did the behavior in question?
Do you know if there is a video of the incident? If so, have you seen the
video? What did it show?

Do you know if other people were there when it happened and witnessed
the incident? If so, what are their names and contact information?

Do you understand the process for appealing the suspension?

Did you appeal the suspension or have a hearing at school about the
suspension? If so, when and what was the result?

Have you appealed the suspension to the Superintendent? If so, when
and what was the result?

Have you appealed the suspension to the Board of Education? If so,
when and what was the result?

Do you know if any delinquency charges were filed in juvenile court for this
behavior? If so, what is the name and contact information for the student’s
court counselor and public defender?
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4) Special education background
a. Does your child receive special education services?
I. If not:

1. Has he/she ever been evaluated for special education? If
so, when did the evaluation take place? What were the
results?

2. Have you ever expressed concerns to a teacher or school
administrator that the student might have a disability? If so,
what were the concerns and when did you express them?
Do you express your concerns orally or in writing? Do you
have a copy if it was in writing?

ii. If so:

1. When was the student found eligible?

2. What is the student’s disability or disabilities?

3. Do you have a copy of the student’s IEP?

4. Has the IEP Team had a manifestation determination review
(MDR). If so, when and what was the result?

5. Is the student in “general” classes” or separate “special
education classes™?

5) Academic background
What grades has the student received this year?
What grades has the student received in years past?
Has the student ever had to repeat a grade? If so, when?
Has the student passed his/her End-of-Grade (EOG) or End-of-Course
(EOC) standardized tests (i.e., made 3s or higher)?
e. Does the student have a Personal Education Plan (PEP)?
6) Behavior background

a. Has the student been suspended before? If so, when, for what behavior,
and for how many days?

b. Has the student ever been arrested or had delinquency charges filed
against him/her? If so, when, for what, and what as the outcome, and
does he/she have a court counselor or probation officer?

7) Health background

a. Does the student have any medical conditions?

b. Does the student see a therapist, psychologist or medical doctor? If so,
what is the name and contact information for that doctor/therapist and any
current medical or mental health professionals?

c. Does the student currently take any medication? If so, what medication?
How does that affect him or her? Have there been any recent changes in
his/her medication?

apop

Questions for the Student

1) Start with broad and general questions like “So, can you tell me about what's
going on?” This will help you gauge what the student believes is important and
what he or she is concerned about.
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2)

3)

4)

5)

6)
7)

8)

9)

Ask the student to tell you what happened that led to the suspension. Make sure
to get as many specific details as possible and ask lots of “What happened
next?” type questions. Understanding the incident will be the major focus of your
interview with the student.

Review the suspension notice with the student, sentence by sentence, to find
differences between the school’s version of events and the student’s.

Ask if a school resource officer (SRO) was involved. If so, did the SRO ask you
any questions or search you? Did you answer the questions or say yes to the
search? If so, what did you say? If the SRO searched you, did he or she find
anything? Did you ask to speak to your parent(s)? This will help you find out if
the SRO violated the student’s rights.

Did you write a statement for the principal or anyone else? If so, what did it say?
This will help you find out what evidence you need to make sure to get from the
school.

Did other people witness the incident? If so, what are their names? How do you
know them? What are their telephone numbers?

Do you know if other students or withesses wrote statements? This will help you
find out what evidence you need to make sure to get from the school.

Do you like school? Which classes do you like best? Who are your favorite
teachers? These questions can be helpful if the student has a right to select a
teacher for the teacher panel, or to identify potential character witnesses.

What do you like to do in your free time? This question could also lead to
potential character witnesses.

10)What do you want to be when you grow up? This information can be helpful in

establishing a personal connection between the hearing panel and the child
during the disciplinary proceeding.

11)Is there anything else | should know or that you want to tell me?
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Date:

Your name:
Your mailing address:

Your phone number:

Name of the Principal:
Name of the School:
Address of the School:

Dear Principal

| would like to review the academic records of , a student at
your school. | would like a complete copy of the student’s official academic record, including:

a complete academic transcript;

level of achievement on all standardized tests, including all end-of-grade and end-of-
course exams and State writing assessments;

attendance data;

progress reports;

records or reports of behavioral incidents, including referral forms, notices of in-school or
out-of-school suspensions, or records from disciplinary proceedings;

results of any benchmark tests the student has taken in current or already completed
courses or grade levels;

any current or former Personal Education Plan; and

records of the student’s involvement in any school-sponsored tutoring, drop-out
prevention, or other enrichment program.

If applicable, | also would like a copy of the student’s confidential psychological file, including:
information regarding any special education services and testing, including any IEPs or
student assistance plans, that have been in place for the student in the last four years;

the results of any testing or evaluation in the last four years; and
minutes of any IEP meetings held during the last four years.

Thank you for your prompt attention to this matter. If you have any questions or need additional
information, please feel free to contact me.

Sincerely,

Your relationship to the student:
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Student’'s Name:

Student’'s SSN: Date of Birth:

kkkkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkhkkhkkkkkkkkkkkkkhkkkkkkkkkkkkkkkhkkkkkkkkkkkkkhkkhkkkkkkkkkkkhkkhkkkkkkkkkk

, request and authorize
(parent or guardian full name) (name of school)

and the Wake County Public School System to provide the cumulative academic file, or

any part of the cumulative academic file, of the student named above to

(advocate’s full name)

This authorization applies to inspecting and copying:

School records and information, including transcripts, attendance records, and
disciplinary records

Educational test results, including end-of-year test and benchmark test results
Assessments and records related to special education

kkkkkkkkkkkkkkkkkkkhkkkhkkkkkkkkkkkhkkhkkkkkkkkkkkkkhkkhkkkkkkkkkkkkkkhkkkkkkkkkkkkkhkkhkkkkkkkkkkkhkkhkkkkkkkkkk

(parent or guardian signature) (Date)
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Date:

Your name:
Your mailing address:

Your phone number:

Name of the witness:
Address of witness:

Dear

(name of witness)

My )

(your relation to the student—ex. son, client, student) (student’s name)

is facing a long-term suspension from

(name of school)

for allegedly

(description of the incident or rule violation(s))

(description of the incident or rule violation(s))

(description of the incident or rule violation(s))

| write to ask you to please come testify at the suspension hearing on

(date)

at at . 1 am asking you because |
(time) (Tocation)

believe you can testify about:

(description of what you want them to testify about)

(description of what you want them to testify about)

(description of what you want them to testify about)

(description of what you want them to testify about)

If you have any questions or need additional information, please feel free to contact me. | will
call you to follow up on this letter. Thank you in advance for your willingness to help.

Sincerely,

(sign here)
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Date:

Your name:
Your mailing address:

Your phone number:

Name of the witness:
Address of witness:

Dear

(name of witness’ parent or guardian)

My 1 1

(your relation to the student—ex. son, client, student) (student’s name)

is facing a long-term suspension from

(name of school)

for allegedly

(description of the incident or rule violation(s))

(description of the incident or rule violation(s))

| write to ask you for your permission for ,

(full name of student witness)

to testify at the suspension hearing on at
(date) (time)

at . I am asking you because | believe
(Tocation) (1st name of student witness)

can testify about:

(description of what you want them to testify about)

(description of what you want them to testify about)

(description of what you want them to testify about)

If you have any questions or need additional information, please feel free to contact me.
If you are willing to give your permission, please:

1) Fill out the attached permission form and give it to the principal; and
2) Make sure your child knows to be at the hearing.

Thank you in advance for your help.

Sincerely,

(sign here)
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I , legal guardian of

(full name of parent or guardian) (full name of student)

give my permission for to appear as a witness at
(first name of student)

's suspension appeal hearing.

(full name of student facing suspension)

(parent or guardian printed name)

(parent or guardian signature) (date)

Parent or guardian mailing address:

Parent or guardian phone number:

*Please give this permission form to the school principal.*

36



44", 285 & "63

There are two goals of cross-examination questions:

1)
2)

To damage the school’'s case; and
To help prove your case.

All cross-examination questions should accomplish one or both of these goals.

General advice:

1)

2)
3)
4)

5)
6)
7
8)
9)

Do not question the school’s witness if you cannot get anything out of it (i.e. if
you cannot accomplish either of the two goals above). For example, do not
cross-examine the witness if:

a. The witness has testified about something that is obvious, something that

there is no disagreement about, or something that has not hurt your case.

Never ask a question unless you are pretty sure you know what the answer will
be.
Do not ask questions that give witnesses the chance to keep pointing out harmful
information.
Know when to stop. Do not ask irrelevant cross-examination questions. It can
be okay to just ask a few questions.
Ask short questions. Only ask about one thing per question.
Use simple words.
Do not argue with the witness.
Do not be sarcastic or disrespectful to the witness.
Listen carefully to the witnesses’ answers to your questions. The answers may
lead you to think of new questions.

10)You may want to get rid of your pre-planned questions based on the witnesses

say in their direct testimony.

Possible cross-examination topics:

1)
2)
3)
4)
5)
6)

The witness is biased or prejudiced against the student.

The witness said something different or inconsistent before.

The witness knows good things about the student that you want him/her to share.
The witness is not certain if the student committed the alleged offenses.

The witness does not think the student should be suspended.

The witness knows that the student’s rights were violated. (See pages 55-56 for
a list of students’ rights.)
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Here is a list of suggested arguments to make at the school-based hearing to
show that your student should not be punished so harshly. Decide which arguments
apply to your student (there is no limit!) and make sure to share this information to the
school-based hearing panelists through character withnesses and then repeat these
arguments in your closing statement.

The student makes good grades
The student has not been in trouble at all (or very much) in the past
The student works hard in school.

The student participates in extracurricular school activities, such as

The student participates in an afterschool program at

The student volunteers at

The student works at

The student is getting counseling or mental health treatment at

The student has many people to turn to for support, such as

The student has done of all his/lher makeup work since being suspended
The student has already been suspended for _ school days

The student really likes school and wants to return

The student wants to go to college

The student wants to be a when he/she grows up.

The student’s parent(s) work during the day, and therefore, will not be able to
supervise the student during the suspension
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Modified/adjusted school schedule
0 ex. curriculum assistance class
0 ex. no classes with a teacher with whom the student has a strained
relationship
Reflective essay
0 ex. the student has to write about what he/she did wrong, what he/she
could have done instead, and what the student will do in the future to
make sure he/she does not do it wrong again
Parent conference
0 ex. the student and parent meet with an administrator and the students
teachers to talk about what happened and how to avoid it in the future
Referral to community-based services
0 ex. mentoring, after-school, summer, and tutoring programs
Required counseling
0 ex. spending two hours each week with a psychologist
Behavior contract
0 ex. the student and parent meet with an administrator and the students
teachers to write a contract that details what behaviors are expected of the
student and what the consequences will be if the student violates the rules
again
Restitution
0 ex. paying for or fixing the damaged or stolen property
0 ex. writing a letter of apology
Peer mediation
Community service/volunteering
Detention (before school, after school, or during lunch)
Saturday school
In-school suspension
Short-term suspension
Assignment to a school particularly designed for students who need additional
academic and/or behavioral assistance
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The consequences of suspension from school are devastating for youth and their

communities. Studies show that the consequences include:

1)
2)
3)

4)
5)

6)
7
8)

increasing the possibility of delinquency by providing a youth with little parental
supervision and more opportunities to socialize with deviant peers;

creating feelings of alienation, failure, and isolation that lead to unemployment,
gangs, crime, suicidal ideation, and substance abuse,;

increasing likelihood of behavior that is harmful to the safety of families and
communities (e.g., physical fights, possessing a weapon, drug use);
intensifying conflicts with adults;

creating a self-fulfilling belief that a student is incapable of abiding by schools’
social and behavioral codes;

decreasing motivation to learn;

worsening academic performance (including failing grades and retention); and
leading to a greater likelihood of dropping out.
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Date:

Your name:
Your mailing address:

Your phone number:

Wake County Board of Education
3600 Wake Forest Road
Raleigh, NC 27609

Dear Wake County Board of Education:

| am 'S
(full name of student) (parent or advocate)

| will be representing at the Board level suspension appeal
(first name of student)

hearing on — . | write to request that, pursuant to N.C. Gen.
ate

Stat. 8 115c¢-45, a subpoena be issued to require

(full name of witness)

to appear at the hearing as a witness for

(first name of student)

isa and can testify about
(first name of witness) (position/jobftitle of witness)

The witness’ address is:

Please mail me a copy of the subpoena.

Thank you,

(your signature)

Cc:  Send a copy to the Office of Student Due Process
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Date:

Your name:
Your mailing address:

Your phone number:

Name of the Principal:
School’s mailing address:

Dear

| write to request that my child, , be
evaluated for exceptional children’s services. His/her date of birth is

| am concerned about his/her educational progress because:

Please contact me within ten business days to schedule a time to meet with you
to discuss the process and for me to sign any necessary paperwork so that my child’s
needs can be addressed as soon as possible. Also, please accept this request as
written consent to evaluate my child to determine eligibility for special education
services.

| look forward to hearing from you soon. My telephone number is
Thank you for your time.

Sincerely,
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Date:

Student’s Name:
Student’s School:

Dear:

(principal, Superintendent, or Board of Education)

I am filing a formal grievance because has violated

(name of school staff member)

school board policy and/or state or federal law.

The facts supporting my grievance are (explain the incident, decision, or actions by a
school employee that you are complaining about):

This violates school board policy and/or state or federal law because (explain which
school board policy and/or state or federal law was violated by the employee):

As a result, | seek that (explain the relief you want):

| look forward to receiving your written response to this grievance, explaining what
actions you will take to correct the violation of school board policy and/or state or federal law.

My address is:

Sincerely,

(your full name)
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# 7 * 1788

The most common disability category that results in schools determining that

behaviors were a manifestation is “serious emotional disability.” A “serious emotional
disability” means that the student displays one or more of the following characteristics
over a long period of time and it negatively affects the student’s educational
performance:

1)
2)

3)

An inability to make educational progress that cannot be explained by
intellectual, sensory, or health factors.

An inability to build or maintain satisfactory interpersonal relationships with peers
and teachers.

Inappropriate types of behavior or feelings under normal circumstances.

4) A general pervasive mood of unhappiness or depression.
5) A tendency to develop physical symptoms or fears associated with personal or

school problems.
In using the chart below, please remember:

No two children are the same. Not all of the manifestations listed below are
present for every child with that disability.

The lists do not include all of the manifestations for the disabilities listed.
Generally, an IEP Team is more likely to determine that a behavior is a
manifestation of one of the disabilities listed below if the behaviors have been
repeated over time.

Disability Manifestations that Relate to Behavior
Attention Deficit - Persistent pattern of inattention
Hyperactivity Disorder . Easily distracted
(ADHD) . Hyperactivity (ex. difficulty sitting still, excessive talking,

making noise during quiet activities)

- Impulsivity (ex. impatience, blurting out answers,
frequently interrupting, clowning around, engaging in
potentially dangerous activities without consideration of
possible consequences)

- Do not follow through on requests or instructions

- Fail to complete schoolwork, chores, or other duties

- Avoid tasks that require sustained mental effort or close
concentration

Conduct Disorder (CD) - Aggressive conduct that causes or threats physical harm

to other people (ex. bullying, threatening, intimidating,
fighting, etc.)

- Conduct that causes property loss or damage

- Deceitfulness or theft

- Serious violations of rules
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Oppositional Defiant
Disorder (ODD)

- Negativistic, defiant, disobedient, and hostile behavior

toward authority figures (ex. persistent stubbornness,
resistance to directions, unwillingness to compromise,
testing of limits, failing to accept blame for misdeeds)

- Deliberately doing things that will annoy other people

- Blaming others for his or her own mistakes or behaviors
- Being touchy or easily annoyed by others

- Being angry or resentful

- Being spiteful or vindictive

* This information is taken from the Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition, published by the American Psychiatric Association.
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PLEASE PRINT CLEARLY OR TYPE

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF (1) EDC
2) by parent
(student's name ) )
or guardian )
PETITIONERS, )
) PETITION FOR A
V. ) CONTESTED CASE HEARING
) (Special Education)
(3) )
(name of county, city or charter) )
)
Board of Education )
RESPONDENT. )

(4) Name of school or charter school that studéehds

(5) Student's Name (6) Student's Birthdate

(7) Student's Home or Residence Address

(&t Address) (City) (State) (Zip) (County)

| hereby petition for a due process contested tesging as provided for by the Individuals with &hdities
Education Act, (20 U.S.C. 1400 et seq.) North GaeoGeneral Statute §115C-116 and Article 3 of @G&rap50B
of the General Statutes.

(8) My Petition is based upon a dispute regardiregfollowing: (Check all that apply.)

Thddentificationof my child as a student with a disability needapgcial education;

TheEvaluationto determine whether my child has a disabilityemiiEA and/or the nature and extent of
the special education and related services thestutkeds;

The educationBlacemenbf my child in special education or related seggicnder IDEA;

My child has been deniefree, appropriate, public educatipn

The decision regardingranifestation determinaticior my child; and/or

Other (please elaborate on a separate)sheet.

(9) Describe the problem and the facts that support Petition: (Attach additional pages if morasp is needed.)
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(10) Describe the resolution or remedy you are isgekAttach additional pages if necessary)

(11) Date: (12) Yoanpmumber ( )

(13) Print your full address:

(street address/p.o. box) (city) (state) (zip) [GT)Y]

(14) Print your name:

(15) Your signature:

You must mail or deliver &COPY of this Petition to the Superintendent of the ldoafreducation named on line (3)
of this form. You should contact the school ba@ardetermine the name of the current superintentbeln¢ served.

CERTIFICATE OF SERVICE
| certify that this Petition has been served on ltheal or County Superintendent of Schools nameddvbédy

depositing a copy of it with the United StatestBbService with sufficient postage affix&@R by hand delivering
it to the named superintendent.

(16) an

(name of Superintendent served) (school boaredisn line 3)
(18)

(street address/p.o. box) (city) (state) (zip)
(29) (20) Date:

(your signature or initials)

This form has been developed to assist parentguardians in petitioning for an impartial due prseeontested
case hearing.

When you have completed this form WllWST mail or delivery theORIGINAL AND ONE COPY to the Office

of Administrative Hearings, 6714 Mail Service Cantaleigh, NC 27699-6714 or 1711 New Hope Churobd
Raleigh, NC 27609-6285.
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PLEASE PRINT CLEARLY OR TYPE
STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF (1) EDC
2) by parent
(student's name’) )
or guardian )
PETITIONERS, ) EXPEDITED
) PETITION FOR A
V. ) CONTESTED CASE HEARING
) (Special Education-Manifestation Determination)
3
( ) (name of county, city or charter) )
)
Board of Education )
RESPONDENT. )

(4) Name of school or charter school that studéends

(5) Student's Name (6) Student's Birth date

(7) Student's Home or Residence Address

(&t Address) (City) (State) (Zip) (County)

In accordance with Article 3 of Chapter 150B of tNerth Carolina General Statutes, | hereby petitionan
expedited due process contested calearing as provided for by the Individuals with Disab#is Education Act
(IDEA), (20 USC. 1400et seg) and the IDEA 2004 Regulations (specifically 3#RC300.532); and as also
provided for in Article 9 of Chapter 115C of the floCarolina General Statutes.

My Petition is based upon a dispute regarding the ecision reached in ananifestation determination revievior
other special circumstances provided for in 34 CFR300.530 and 300.531) for my chiltb change placement
related to a disciplinary suspension.

(8) Date of manifestation determination decision

(9) Describe the problem and the facts that supgrt Petition: (Attach additional pages if moresg is needed.)
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(10) Describe the resolution or remedy you areisgekAttach additional pages if necessary)

(11) Date: (12) Yoanpmumber ( )

(13) Print your full address:

(street address/p.o. box) (city) (state) (zip) [GT)Y]

(14) Print your name:

(15) Your signature:

You must mail or deliver a&COPY of this Petition to the Superintendent of the Bloaf Educatioror the Director
of Special Education (Exceptional Children’s Dimgtof the local school system. The name, addaessphone
number of the Superintendent and Director of Spdeimcation may be obtained by asking the Princgiajour
child’s school. You must alsosend a copy of this form to Lynn Smith, Consultéat Dispute Resolution,
Exceptional Children’s Division of the NC Departmarf Public Instruction, 6356 Mail Service CentBaleigh,
NC 27699-6356 or by fax at 919/807-3243.

CERTIFICATE OF SERVICE

| certify that this Petition has been served on ltbeal or County Superintendent of Schools or thee@or of
Special Education, named below by depositing a aufpy with the United States Postal Service witlffisient
postage affixed®R by hand delivering it to the person named below.

(16) (17)

(name of Superintendent or EC Director served) hdstboard listed on line 3)
(18)

(street address/PO box) (city) (state) (zip)
(29) (20) Date:

(your signature or initials)

This form has been developed to assist parentguardians in petitioning for an impartial due prseeontested
case hearing.

When you have completed this form you MUSTmail or delivery the ORIGINAL AND ONE COPY to the
Office of Administrative Hearings, 6714 Mail Servie Center, Raleigh, NC 27699-6714 or 1711 New Hope
Church Road, Raleigh, NC 27609.
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PLEASE PRINT CLEARLY OR TYPE

You are completing a contested case petition for a hearing (sometimes referred to as a
"due process hearing") on a special education case. A hearing is designed to resolve
legal disputes between parents of children with disabilities and school systems
concerning identification, evaluation, placement, a manifestation determination, and/or
the denial of a free appropriate public education (FAPE). The petition starts a
proceeding against the school board. At the hearing an independent administrative law
judge will determine the facts and law supporting your allegations about the educational
services provided or not provided to your child. Normally, you have the burden of
proving that the school board has violated the law and you must provide evidence and
witnesses to support your allegations.

FILL IN BLANKS:

Fill in your county of residence on line (1). Special education cases are confidential and
the Office of Administrative Hearings will not disclose your identify or that of your child,
without authorization. Print the name of the student and guardian on line (2). Print the
name of the school board about which you are complaining on line (3). Print the name
of school or charter school that the student attends on line (4). Enter student's name on
line (5); student's birthdate on line (6); and the address of the student's home or
residence on line (7).

Check all of the items that apply in section (8). In section (9) describe the problem and
state the facts that support your Petition using additional pages if needed; and in section
(10) describe the resolution or remedy you are seeking as a result of this contested
case (additional pages may be attached if needed).

Enter the date on line (11), your telephone number on line (12), your address on line
(13), print your name or initials on line (14), and sign the petition on line (15).

CERTIFICATE OF SERVICE:

You must mail or hand deliver a copy of your completed petition to the school board
named on line (3) and complete the “ Certificate of Service” section on your petition,
entering the name of the Superintendent of the school board to whom you mailed or
delivered the petition on line (16). You should contact the school board office to
determine the name of the Superintendent. Print the name of the school board on line
(17), the address of the school board on line (18), sign your name on line (19) and enter
the date on line (20).

FILING YOUR PETITION WITH THE OFFICE OF ADMINISTRATIVE HEARINGS:
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Your contested case will commence or begin as soon as you file your completed
original petition, along with a copy, properly signed, with the Office of Administrative
Hearings. Below are the mailing and physical addresses:

Office of Administrative Hearings Office of Administrative Hearings
6714 Mail Service Center 1711 New Hope Church Road
Raleigh NC 27699-6714 Raleigh, NC 27609-6285

If you mail this petition form, the case commences or begins when it is received and
filed in this office.

You may file your petition by fax during normal business hours by faxing the petition to
the Clerk's Office at (919) 431-3100.

You may file your petition by electronic mail by an attached file either in PDF format or a
document that is compatible with or convertible to the most recent version of Word for
Windows by sending the electronic transmission to oah.clerks@oah.nc.gov. Electronic
mail without attached file shall not constitute a valid filing.

OAH must receive the original signed Petition and one copy within seven business days
following the fax or electronic transmission for the petition to be deemed "filed" on the
fax or electronic transmission date.

In addition to the above, please also mail or fax a copy of the petition form to the N. C.
Department of Public Instruction, 6356 Mail Service Center, Raleigh, NC 27699-6356 or
by fax at 919/807-3243.

If you have any questions about how to complete this petition form, you should contact

an attorney or call the North Carolina Department of Public Instruction, Exceptional
Children’s Division at (919) 807-39609.
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All students have a right to:

- The equal opportunity to a sound basic education. At a minimum, students must
receive a free education that teaches them to read and write, and to use science,
math and technology. Students must know history, civics, geography, and
economics well enough to be an informed member of society and participate in
the democratic process. Students must be able to successfully go on to college
or vocational education after graduation. Students must have learned enough
knowledge and skills to compete for further education or a decent job.

Have their parents inspect and review their complete educational records.
The creation of a Personal Education Plan for students who are at risk of
academic failure or scored a Level | or Level Il on their EOGS/EOC:s.
Clear rules and policies defining prohibited behavior and potential consequences
(check your local board of education policies or code of conduct).
Freedom of speech and expression, although it cannot be vulgar, lewd,
threatening, or disruptive speech.
Freedom of religion, both to express religious views and also to be free from the
establishment of religion by the school.
Freedom of assembly. Students have a right to form non-disruptive protests,
although the school can restrict the location when on school property.
Freedom from discrimination based on race, national origin, gender, religion, or
sexual orientation.
Freedom from bullying. Students who are being harassed or bullied should
report such behavior immediately to a teacher, counselor or administrator at
his/her school.
Remain silent when questioned by the police.
Freedom from unreasonable searches and seizures. Students should know that:
o0 School officials may search students’ lockers any time without any
suspicion, notice, or probable cause.
o School officials only need reasonable suspicion to search students and
their belongings.
o Police need probable cause—and usually a search warrant—to search
students and their property.

Students facing short-term suspension (10 days or f ewer) have the right to...

Receive an explanation from the school as to why they are being suspended
(what rule they broke and the evidence against them).

Tell their side of the story.

Take textbooks home, ask about homework, and have a chance to make up tests
(parents should request this from the school’s front office).
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Students facing long-term suspension (more than 10 days) or expulsion have the
right to...

Take textbooks home, ask about homework and have a chance to make up tests
during the first ten days of the suspension and during the appeals process.

Receive written notice of the charge(s) that must include: a description of the
incident; the specific policies or rule from the student code of conduct that the
student is charged with violating; the specific process for parents to request a
hearing to challenge the suspension or expulsion, including how many days a
parent has to request it; and the format for holding a hearing.

Have an informal hearing before an unbiased decision-maker where students
can present evidence in their defense, bring witnesses to testify on their behalf,
and question the witnesses, evidence or statements used against them by the
school. The student can make a recording of the hearing.

Bring an attorney to the hearing. In addition to having a parent or attorney
speak, some districts also allow students to bring a community advocate to the
hearing. Check your local board of education policies on advocates and see
below for a listing of free legal resources.

Appeal to the local board of education.

Appeal to the local superior court.

Students with a disability have the right to...

A free, appropriate public education, including special education and related
services to meet the students’ needs.

An individualized education program (IEP) designed to meet their unique
educational needs.

Receive their education in the least restrictive environment, with their non-
disabled peers as much as possible.

A free independent educational evaluation if the student’s parent disagrees with
the evaluation conducted by the school.

Students with disabilities who are suspended for mo re than ten days (total) in one
school year have the right to...

A special meeting called a manifestation determination review to decide if the
alleged misbehavior was: 1) caused by or directly and substantially related to the
disability; or 2) a direct result of the school’s failure to implement the student’s
individualized education program (IEP).

Request a functional behavioral assessment to figure out the causes of the
behavior problems and to identify ways to prevent problem behaviors.

Request a behavior intervention plan to reduce the likelihood of misconduct;
identify supports or strategies that will improve behavior; establish steps to be
taken when misconduct happens; and identify consequences for misconduct.
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Free Leqgal Services

Organization

Contact Information

Advocates for Children’s Services

(919) 226-0052

201 W. Main St., Suite 400
P.O. Box 2101

Durham, NC 27702
www.legalaidnc.org/acs

American Civil Liberties Union of
North Carolina

(919) 834-3390

P.O. Box 28004

Raleigh, NC 27611
www.acluofnorthcarolina.org

Disability Rights North Carolina

(919) 856-2195 or (877) 235-4210
2626 Glenwood Ave.

Suite 550

Raleigh, NC 27608
www.disabilityrightsnc.org

Duke University Law School
Children’s Law Clinic

(919) 613-7169

Duke University Law School
Box 90360

Durham, NC 27708-0360
www.law.duke.edu/childedlaw/

Legal Aid of North Carolina

(919) 828-4647
224 S. Dawson St.
Raleigh, NC 27601
www.legalaidnc.org

North Carolina Central University
School of Law Juvenile Law Clinic

(919) 530-5245

640 Nelson Street

Durham, NC 27707
http://web.nccu.edu/law/clinic/juvenile.html

Community Resources Available to Assist with Long-Term Suspension Advocacy

Organization

Contact Information

Exceptional Children’s Assistance
Center

www.ecac-parentcenter.org

Wake County Public School System (WCPSS) Resources

Department/Office

Contact Information

Counseling and Student Services

wWww.wcpss.net/cass/

Prevention Services

www.wcpss.net/isd/prevention-services/

Special Education Services

www.wcpss.net/special-education/

Student Due Process

www.wcpss.net/student-dueprocess/officer.html
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Student Support Services

www.wcpss.net/isd/sss/

Superintendent

WWw.wcpss.net/superintendent/

North Carolina Department of Public Instruction (DPI) Resources

Department/Office

Contact Information

Alternative Learning Programs

www.dpi.state.nc.us/alp/

Dropout Prevention

www.dpi.state.nc.us/dropout/

Exceptional Children’s Division

www.dpi.state.nc.us/ec/

Homeless Program

www.dpi.state.nc.us/program-monitoring/homeless/

Student Resources

www.dpi.state.nc.us/students/

Student Support Services

www.dpi.state.nc.us/studentsupport/

These links have more information about your rights:

http://www.dpi.state.nc.us/docs/ec/policy/resources/2008/parent-handbook. pdf
http://www.disabilityrightsnc.org/pages/161/self-advocacy-resources/
http://www.law.duke.edu/childedlaw/schooldiscipline/parents
http://www.ecac-parentcenter.org/education/pti.htm

Free or Low Cost Community-Based Services

Mentoring
Program Ages/Grades Contact Information
Big Brothers/Big Sisters Ages 6-14 www.bbbstriangle.org
919-850-9772
Building Together Ministries At www.btministries.com
participating 919-834-7626
middle
schools
Community Hope Grades K-12 | www.communityhope.net
(for students 919-582-2286
living in
affordable
housing
communities)
Haven House Ages 7-17 www.havenhousenc.org
919-833-3312
School/Community Helping Grades 3-8 www.wcpss.net/isd/prevention-services/helping-hands

Hands Mentoring Program

919-858-3230

Tutoring/Academic Enrichment/After-School Programs

Program Ages/Grades Contact Information
After School X-Press (City of | Grades K-7 www.raleigh-nc.org (click on School Programs)
Raleigh Parks & Recreation 831-6165
Department)
Boys and Girls Club Grades K-12 www.wakebgc.org

919-834-6282
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Building Together Ministries Grades K-5 www.btministries.com
919-834-7626
Clubs in the City Grades 6-12 http://clubsinthecity.org
919-602-2475
Communities in Schools Grades K-12 www.ciswake.org/
919-834-5663
Community Accelerated Grades 3-8 www.wcpss.net/isd/prevention-services/alp-calp
Learning Program 919-858-1628
Loaves and Fishes Grades K-12 www.lafchildren.org
919-231-4687
Neighbor to Neighbor Grades K-12 www.n2noutreach.org
919-833-7218
Passage Home Ages 5-12 www.passagehome.org
919-834-0666
YMCA Grades K-12 www.ymcatriangle.org
(choose the YMCA nearest you)
919-719-966
YWCA Grades K-8 www.ywcatriangle.org/youth.php
919-834-7386
Summer Programs
Program Ages/Grades Contact Information
Boys and Girls Club Grades K-12 www.wakebgc.org
919-834-6282
Building Together Ministries | All ages www.btministries.com
919-834-7626
Passage Home Ages 5-12 www.passagehome.org
919-834-0666
YMCA Grades K-12 www.ymcatriangle.org
(choose the YMCA nearest to your house)
919-719-966
YWCA Grades K-8 www.ywcatriangle.org/youth.php

919-834-7386

Mental Health Services and Medical Services

Program Ages/Grades Contact Information
Family Legacy Mental All ages www.familylegacyinc.com
Health Services, Inc. 919-834-2000
Haven House All ages www.havenhousenc.org
919-833-3312
Open Door Clinic Grades K-12 | www.urbanmin.org/services/opendoor.php
(healthcare) 919-832-0820
Triangle Family Services All ages www.tfsnc.org
919-821-0790
W.E.B. DuBois Community | Ages 3-21 www.duboiscdc.org
Development Corporation 919-556-0709
Wake Teen Ages 10-23 www.waketeen.org
919-828-0035
Other Services
Program Ages/Grades Contact Information
4-H Club (agriculture-based | Ages 5-19 www.ces.ncsu.edu/wake/youth4h/club
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programs)

919-250-1092

Adult & Children Grades 6-8 www.ace-nc.org
Enterprises (community 919-334-7228

learning centers for middle

school students who don’t

pass EOGSs)

Family Resource Center of | All ages www.frcofraleigh.org
Raleigh (parenting help and 919-834-9300

dropout prevention)

Haven House (day program | Grades 6-9 www.havenhousenc.org
for short-term suspended 919-833-3312
students)

Neighbor to Neighbor Grades K-12 www.n2noutreach.org
(student employment, 919-833-7218

college prep, etc.)

Parent Liaison (parent Grades K-12 www.wcpss.net/isd/prevention-services/parent-liaison
assistance) 919-858-3225

StepUP Ministry (life skills Ages 0-16 http://step-up.us/

for families)

919-781-0156

Local Parks and Recreation Departments also offer a large variety of programs for children and
families. Below are some examples:

Raleigh

o www.raleighnc.gov/portal/server.pt/gateway/PTARGS_0_0_306_209_0_43/http;/pt03/DI
G_Web_Content/category/Leisure/Activities/Cat-Index.html

0 919-831-6640

Knightdale

o www.knightdalenc.gov/parksandrecreation.html

o 919-217-2230

Garner

0 www.ci.garner.nc.us/prdept.htm

o 919-772-4688
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